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Arising out: of Order-in-Original No. 7/AC/DEM/MEH/ST/Bharat Panchal/2022-23 dated
_(@) 24.05.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

mmwaﬁ-{wf M/s Bharat Panchal Education Pvt. Lid. (PAN -
(=) | Name and Address of the AAFCB3004M), 2nd Floor, Shilp . Arcade, Near
Appeliant Underbridge, Unjha, Mehsana, Gujarat-384170
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '
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Revision application to Government of India:
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A revision appliéation lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course

1




of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed. against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE oi CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swd ofeee § 9aTe oaqeTC F aerar A adia, fler % e § €A 4ok, S
SCTTE S Ud AT Adienr FraTieencor (Rede) Y qfRes St s, srgHarars § 2nd A,

nglvﬂ T, AT, PRI, AgHAEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

S— The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
8"'as-prescr1bed under Rule 6 of Central Ex01se(Appeal) Rules, 2001 and shall be

U
03.( ccenfp ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where.amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour, of Asstt. Registag,.of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under '
@ scheduled-I item of the court fee Act, 1975 as amended.

(5) wﬁwmﬂamﬁaﬁﬁmwmﬁa@rﬁﬁﬁﬁﬁwmmmw%sﬁ?ﬂm
M,WWQW@WWW(W@)W, 1982 # fAfga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; ,
(iiij ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
enalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bharat Panchal Education Pvt. Ltd., 2™
Floor, Shilp Arcade, Near Underbridge, Unjha, Mehsana — 384170 (hereinafter referred to as
“the appellant”) against Order-in-Original No. 7/AC/DEM/MEH/ST/Bharat Panchal/2022-23
dated 24.05.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division; Mehsana, Commissionerate: Gandhinagar (hereinafter

referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AAFCB3004MSDO001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the FY 2015-16 and FY 201 6-17, it was noticed that there
are diécrepancies in the total income declared in Income Tax Return filed by the appellant
when compared with ST-3 Returns filed by them. In order to verify whether the appellant had
properly discharged the Service Tax liability during the FY 2015-16 and FY 2016-17, they
were issued letter dated 04.05.2020 and 12.05.2020, through email, asking them to provide
the details of such services provided during the said period. On verification of the documents
submitted by the appellant, it appeared that the apiaellant had received an amount of Rs.
27,93,013/- in the FY 2015-16 and an amount of Rs. 16,90,317/— in the FY 2016-17 as
Commission Income and not paid the Service Tax thereon under the ST-3 Returns filed by

them for the said period.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V.ST/11A-
249/Bharat Panchal/2020-21 dated 07.09.2020 demanding Service Tax amounting to Rs.
6,58,535/- for the period FY 2015-16 and FY 2016-17, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
Section 75 of the Finance Act, 1994; and imposition of penalties under Section 70, Section
77(2), Section 77C and Section 78 of the Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 6,58,535/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 and FY 2016-17.
Further (i) Penalty of Rs. 6,58,535/- was also imposed on the appellant under Section 78 of
the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under
Section 77(2) of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1)(c) of the Finance Act, 1994.
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Being aggrieved with the impugned order passed by.the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

=]

]

The appellant were engaged in providing "Commercial Training and Coaching

services" and registered under service tax registration number AAFCB3004MSDOOL.

The appellant had ﬁled their ST-3 returns for the FY 2015-16 and FY 2016-17 and
declared taxable value of services and service tax paid and such fact is already
accepted by the adjudicating authority. But surprisingly, in the SCN as well as in the
impugned order, taxable value declared in ST returns shown as NIL and income
shown in Profit and Loss Account is entirely considered as taxable service by ignoring
the taxable values on which service tax already paid by them. They submitted copies

of ST-3 returns for the FY 2015-16 & FY 2016-17 along with appeal memorandum.

They submitted that they are rendering services of Overseas Education
Representatives in India to the universities outside India in providing assistance with
the admissions and for that- they are receiving commission from the main
representative of foreign universities in India, which they had claimed as non-
taxable/exempted from service tax by relying on Clause (I) of Section 66D, which

reads as under:

““Services by way of -
(i) Pre-school education and education upto higher secondary school or
equivalent;
(ii) Education as a part of curriculum for obtaining a qualification recognized by
any law for the time being in force;

(iii) Education as part of an approved vocational educational course. ?

As well as Item No. 9 of Notification No. 25/2012-ST dated 20" June, 2012 reads as

under:

o "Services provided to an education institution in respect of education is

exempted from service tax by way of Auxiliary Educational Services or renting

of immovable property".

Clause (f) of Para 2 of Notification No. 25/2012-ST dated 20.06.2012 defines

auxiliary educational service as follows:
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“(f) 'auxiliary educational services ' means any services relating to imparting any skill,
knowledge, education or development of course content or any other knowledge-
enhancement activity, whether for the students or the faculty, or any other services
which educational institution ordinarily carry out themselves but may obtain as
outsources services from any other person, including services relating to admission to
such institution, conduct of examination, catering for the student under any mid-day
meals scheme sponsored it)y government, or transportation of student, faculty or staff

of such institution."

The matter has been further clarified by CBEC vide Circular No. 172/7/2013-ST dated
19th September 2013 that all services relating to education are exempt from service
tax whether these are relating to imparting any skill in the............. Including service

relating to admission to such institutions.

In view of the above provisions, Services provided by the appellant is exempt from
service tax. For the verification purpose they submitted copy of invoice which suggest

that commission received for referring the students to foreign universities.

The appellant submitted that the show cause notice issued and demand confirmed
without any investigation and merely based on ITR/26AS data, which is not as per

law. In this regard, they relied upon the following case laws:

a) M/s. Amrish Rameshchandra Shah V/s. Union of India and others (TS-77-HC-
2021 Bom ST)

b) Sharma Fabricators & Erectors Pvt. Ltd. [2017 (5) G.S.T.L. 96 (Tri. - All.)]

c) 'Kush Constructions V/s. CGST NACIN 2019 (24) GSTL 606 (Tri. - All.)

d) Alpa Management Consultants P. Ltd. V/s. CST 2007 (6) S.T.R. 181 (Tri. - Bang.)

The adjudicating authority has exercised the extended period of limitation to consider
all these charges and allegations. Howéver, there is not an iota of evidence that shows
‘how the appellant have conducted fraud. They have availed ST Registration, paid
service tax on time and also have filed their returns. They have also disclosed full
value in their Financial Statements and Income Tax Returns. Thus, there is nothing on
record which suggests that they have suppressed any material which was required to
be disclosed to the department. As SCN and impugned order itself suggests that this
proceeding is started merely based on the 26AS and ITR data, it is clear that
proceeding is started based on information provided by them only. Thus, there is no

suppression and extended period of limitation can't be applied.
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4, Personal hearing in the case was held on 15.03.2023. Shri Punit Prajapati, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authority,
confirming the demand of service tax against the appellant along with interest and penalty, in
the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains
to the period FY 2015-16 and FY 2016-17.

O 6. Tt is observed that the adj.udicating authority had confirmed the demand of Service Tax

in the impugned order by observing as under:

“20. I further find from the Balarice Sheet for the Year ended as on 31.03.2017
submitted by the assessee that the assessee has shown Income under the head of
Commission amounting to Rs. 27,93,013/- & Rs. 16,90,317/- during F.Y. 2015-16 &
| E.Y. 2016-17, respectively (totally Rs. 44,83,330/-). I further find that the assessee has
filed NIL ST-3 returns for Ist & 2nd half of F.Y. 2015-16 on 25.10.2015 and
25.04.2016, respectively whereas for 1st and 2nd half of F.Y. 2016-17, they declared
taxable value of Rs. 1,96,307/- & Rs. 10,983/-, and paid applicable Service Tax
thereon.and filed ST-3 Returns under the category of taxable service viz. "Commercial
Training and Coaching, Services" for said periods on 31.07.2017 & 31.07.2017,
respectively. I, thus, find that the assessee has not declared the commission income of
Rs. 27,93,013/- & Rs. 16,90,317/- during FY. 2015-16 & F.Y.2016-17, respectively
(totally Rs. 44,83,330/-). In this regard it is wbrthwhile fo mention that the assessee
has neither submitted any clari]‘icaiion Jfor not declaring the amount of Commission
received during the F.Y. 2015-16 and F.Y. 2016-17 in ST-3 Returns nor submitted any
documentary evidence that the said income is toward service falls under Negative list

3

or exempted from service tax.’

7. It is also observed that the main contentions of the appellant are that (i) they are
rendering services of Overseas Education Representatives in India to the universities outside
India in providing assistance with the admissions and for that they are receiving commission
from the main representative of foreign universities in India, which they had claimed as non-

taxable/exempted from service tax as per Clause (1) of Section 66D of the Finance Act, 1994,

(i) the commission received for referring the students for admission to foreign universities,

\‘9

@
Q@'

Is under the 'auxiliary educational services' and are exempted as per Sr. No. 9 of

—

e (

. N\
i§vasd?

[4
',

‘i,q, »
NN

3



F.No. GAPPL/COM/STP/2648/2022-Appeal

Notification No. 25/2012-ST dated 20.06.2012 read with CBEC Circular No. 172/7/2013-ST
dated 19th September 2013; (iii) the appellant had filed their ST-3 returns for the FY 2015-16
and FY 2016-17 and declared taxable value of services and service tax paid and such fact is
already accepted by the adjudicating authority but surprisingly in the SCN as well as in the
impugned order, taxable value declared in ST returns are shown as NIL and income shown in
Profit and Loss account is entirely considered as taxable service by ignoring the taxable
values on which service tax already paid by them; and (iv) there is no suppression of facts and

extended period of limitation can't be applied.

8. Now, I discuss the taxability of the service provided by the appellant in light of the
exemption under Sr. No. 9 of the Mega exemption Notiﬁéation No. 25/2012-ST. I find that
during the FY 2014-15, vide Notification No. 06/2014-ST dated 11.07.2014, Sr. No. 9 of the
Notification No. 25/2012-ST was substituted. Therefore, for the period of 01.04.2014 to
10.07.2014, Sr. No. 9 of the Notification No. ‘25/2012-ST read as under: .

“9. Services provided to or by an educational institution in respect of education
exempted from service tax, by way of,-

(a) auxiliary educational services; or

(b) renting of immovable property; ”

8.1  Ialso find that CBEC vide Circular No. 172/7/2013 — ST dated 19.09.2013 clarified
that all services relating to education viz. services relating to admission to such institution,
conduct of examination, catering for the students under any mid-day meals scheme sponsored
by Government, or transportation of students, faculty or staff of such institution, the transport
services provided by the transport operator to the school, hostels, housekeeping, security
services, canteen, etc. are exempt from service tax. The relevant portion of the said circular

read as under:

“As defined in the said notification, "auxiliary educational services" means any
services relating to imparting any skill, knowledge, education or development of
course content or any other knowledge-enhancement activity, whether for the students
or the faculty, or any other services which educational institutions ordinarily carry out
themselves but may obtain as outsourced services from any other person, including
services relating fo admission to such institution, conduct of examination, catering for
the students under any mid-day meals scheme sponsored by Government, or
transportation of students, faculty or staff of such institution.

3. By virtue of the entry in the negative list and by virtue of the portion of
the exemption notification, it will be clear that all services relating to education are
exempt from service tax. There are many services provided to an educational
institution. These have been described as "auxiliary educational services” and they
have been defined in the exemption notification. Such services provided to an
~educational institution are exempt from service tax. For example, if a school hires a
~bus from a transport operator in order to ferry students to and from school, the
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transport services provided by the transport operator to the school are exempt by
virtue of the exemption notiication.

4. In addition to the services mentioned in the definition of "auxiliary educational -
services", other examples would be hostels, housekeeping, security services, canteen,
etc.”

8.2  From the period from 11.07.2014 onward, Sr. No. 9 of the Notification No. 25/2012-
ST substituted vide Notification No. 06/2014-ST dated 11.07.2014, read as under:

“9. Services provided, -

(a) by an educational institution to its students, faculty and staff:

(b) to an educational institution, by way of; - ‘
(i) transportation of students, faculty and staff; -
(i) catering, including any mid-day meals scheme sponsored by the
Government;
(iii) security or cleaning or house-keeping services performed in such
educational institution,
(iv) services relating to admission to, or conduct of examination by, such
institution;” '

8.3  On plain reading of the aforesaid provision of Sr. No. 9(a) of the Notification No.
25/2012-ST read with Circular No. 172/7/2013-ST dated 19.09.2013, as existing during the
period from 01.04.2014 to 10.07.2014, I find that the exemption to all type of “auxiliary
educational services” was available up to 10.07.2014 and withdraw with effect from
11.07.2014. After, amendment in the Notification No. 25/2012-ST, as existing during the
period with effect from 11.07.2014 to 31.06.2017, the exemption was available only to

service provided to an educational institute for the below mention four types of services:

(i) transportation of students, faculty and staff;

(ii) catering, including any mid-day meals scheme sponsored by the Government;
(iii) security or cleaning or house-keeping services performed in such educational
institution,

(iv) services relating to admission to, or conduct of examination by, such institution;

84  However, I find that the said exemption was available to the services provided to ‘an
education institute’ and not to others. I find that the government had vide Notification No.
9/2016, dated 1-3-2016, inserted the Clause (0a) ‘educational institution’ in the definition
under Para 2 of Notification No. 25/2012-ST, as amended, with effect from 14.05.2016 (date
on which the Finance Bill, 2016, recéives assent of the Pres_ident of India). The said clause

(oa) read as under:

(oa) “educational institution” means an institution providing services by way of :
(i) pre-school education and education up o higher secondary school or
equivalent;

g g
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(ii) education as a part of a curriculum for obtaining a qualification recognised by
any law for the time being in force;
(iii)  education as a part of an approved vocational education course;”

8.5 I also find that the term “educational institute” was not defined under Notification No.
25/2012-ST until 14.05.2016. However, there is similar reference as above is available in the
Section 66D of the Finance Act, 1994, which contains a negative list of services and clause (1)

thereof [which was omitted from 14-5-2016] reads as under:

"66D(1) services by way of -

(i) pre-school education and education upto higher secondary school or equivalent;
(ii) education as a part of a curriculum for obtaining a qualification recognized by
any law for the time being in jorce; '
(iii) education as a part of an approved vocational education course;".

8.6  In view of the above, I find that the “educational institution” for the purpose of
exemption under the service tax law only included the three types of institution as enumerated
above. The representative of foreign universities, from which the appellant had received
commission income, cannot be termed as “educational institution” for claiming exemptidn
from payment of service tax under the Finance Act, 1994. Therefore, the appellant were not
eligible for exemption from service tax for such commission income under Sr. No. 9 of the
Notification No. 25/2012-ST dated 20.06.2012, as amended by Notification No. 06/2014-ST
dated 11.07.2014, as applicable during the period from 11.07.2014 to 31.06.2017.

9. As regards, the contention of the appellant that the adjudicating authority has, while
confirmed demand of service tax, calculated the demand of service tax on entire / whole
income shown in Profit and Loss account, without deducting the taxable value declared in ST-
3 returns by them for the FY 2015-16 and FY 2016-17, I find that the appellant have shown
the taxable value of services amounting to Rs. 1,96,307/- and Rs. 10,983/- in the ST-3 Returns
for the FY 2016-17 and they have also paid applicable service tax thereon. The adjudicating
authority has also in the Para 20 of the impugned order observed the said facts and mentioned
as under:

“whereas for Ist and 2nd half of F.Y. 2016-17, they declared taxable value of
Rs.1,96,307/- & Rs. 10,983/-, and paid applicable Service Tax thereon and filed ST-3
Returns under the category of taxable service viz. "Commercial Training and
Coaching, Services"

9.1 However, the adjudicating authority has not taken the said amount in to consideration
when he has confirmed the demand of service tax. Thus, the impugned order passed by the

adjudicating authority is not correct to that extent.
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10.  As regard, the contention of the appellant regarding invocation of extended périod, I
find that the appellant has failed to properly assess their Service Tax liability and also failed
to file correct ST-3 Returné, though they were registered with Service Tax department. Thus,
it can be construed that there was intentional withholding of material information/facts ﬁom
the Department by way of suppression of facts in contravention of the provisions of the
Finance Act, 1994 and the Rules made thereunder, which has resulted in non-payment of
Service Tax in contravention of the provisions of the Finance Act, 1994, Regarding limitation,
I find that once the existence of element of suppression, mis-statement etc. as held in the case
of M/s. Neminath Fabrics [2010 (256) ELT 369 (Guj.)], is found, the extended period is
invocable and penal provisions are also invocable. Therefore, 1 find that in this case, all
essential ingredients exist to invoke the extended period under proviso to Section 73(1) of the
Finance Act, 1994 to demand the Service Tax not-paid/short-paid and the same had been

correctly invoked by the adjudicating authority.

11. In view of the above discussi'on, I order for reduction in the liability of service tax to
the extent of service tax ah‘eady paid by the appellant as discussed in Para 9 and 9.1 of this
order and uphold the remaining part of the impugned order passed by the adjudicating
éuthority. The liability of interest and penalty under Section 78 of the Finance Act, 1994 may

be determined accordingly.

12, ordier al GIRT St T TS SIS T fAERT SURIh adieh & 3T ST & |
The appeal filed by the appellant stands disposed of in above terms.

W !
(Akhilesh?um )
Commissioner (Appfeals)

- Attested

R. C. aniyér)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,

M/s. Bharat Panchal Education Pvt. Ltd., Appellant
2" Floor, Shilp Arcade, :

Nr. Underbridge, Unjha,

Mehsana — 384170
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The Assistant Commissioner, Respondent
CGST, Division Mehsana,
Commissionerate: Gandhinagar

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Gandhinagar
3) The Assistant Commissioner, CGST, Division Mehsana

4) The Assistant Commissioner (HQ System), CGST, Gandhinagar

(for uploading the OIA)
Mard File

6) PA file
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